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Public enterprises play a major role as a means of government intervention 
in the economy. During the last decades, the legal framework of public 
enterprises changed considerably, driven by aims towards higher economic 
efficiency and under the influence of EU legislation. The revised legal 
framework is supposed to help improving competitiveness in the EU single 
market and attract new investment. In most sectors public enterprises operate 
nowadays in the context of liberalized and restructured markets. Privatization 
is imminent, especially in the current context of the economic crisis, but 
considerable issues have been raised questioning continuation of public service 
provision if privatization takes place. The aim of the book is to analyze in 
depth the foundations of the legal framework ruling public enterprises. The 
book starts by providing a formal definition of public enterprises under the 
current legal framework and by evaluating the robustness of this definition 
under various contexts and practices. The book further provides a taxonomy of 
the legal rules regarding organization and management of public enterprises. 
An analysis of the constitutional foundation of privatization is furthermore 
included in the book. Within that framework, the book examines the trend 
towards limiting the role of the state as an entrepreneur and the jurisprudence 
of the Supreme Administrative Court (Council of the State), as regards the 
question of setting constitutional barriers to privatizations. Finally, the book 
proposes a theoretical framework addressing the question whether and to what 
extent constitutional barriers to privatization exist and how judicial review 
may be applied.
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���*�+�,

� ;�+�$� (�, /%�����, /�)�$�, )�� �&��$(��� (�, /���)%(�)�0, ��#��� �,���-
�(�)� *� ��#���$(�� �� (% &��0�,*�% (%! �"�#���%��(�)=! &���(%���(%(�! (%! 
/%�����! /��$)%�%!, �-�+ ���-+* "�, &�* �$#�* (� "���&����)� #���)(%-
���(�)� �*�>��(%(%! &%�����! ,"%���$�! (�� (%* ��'�*�)= -**��� (�, ���,) 
= (% ����= *���)?* "���?"+* &%���$�, &�)�$�,, �(� (-�% (%! &�)��($�! 
(�, 1950. /%����� *���)� "���+"� "�,  ��)�0* �"�#���%��(�)= &���(%��-
�(�(�, ���� &�-"�*(�� )�(��#=* �"� (� �&�+(�)� &$)��� )�� (�,! )�*�*�! 
(%! �&�+(�)=! ��)�*��$�! &�* �$#�* '$*�� �*(�)�$��*� �&��$(��%! ;�+�%(�)=! 
-��,*�!. L(�* ��#���, % -��,*� )�� �*��,�% (�, ;����0 (%! &%�����! �"�-
#�$�%�%! �(%��M�(�* �� "���� �(��#�$� �,')��(�)�, &�&��-*�, �(� ����$! 
(%! ����=! �,(=! ,"=�#�* =&% "��* �"� (�* �� ��')����� ������ �� ���� 
)��(% �� �,''�*= "��! (%* ���%*�)= = )�� &������(�)= -**��% (�>%.

�� "�?(�! ���-(�!, �(� "��$��� (%! 
��%*�)=! -**��%! (�>%!, �(%�$M�*(�* 
�(%* (�(� *���;��$� )�� *�����'$�. �(� #��*�� "�, "-����*, % *���;��$� 
"��������(%)� �(�! ��)�*���)-! �,'),�$�! "�, &������?;%)�* &��&�#�-
)�, �(�! "���(�)-! �&-�! "�, �"�)��(�0��* ���� )�� �(%* �*�')% ������-
'=! (�, &�)�$�, (%! 
,�+"�N)=! ���*�(%(�! )�� )�(�"�* (%! 
,�+"�N)=! 
@*+�%! (

). � &� *�����'$� "�, �)���0;%�� (�! �>��$>��! )�� (% #����-
(-��,�% (%! ��)�*���)=! �,'),�$�! �&='%�� �� *-�! �"�O��! "�, )�(��=-
'�,* �� *-�,! )�*�*�!, �� �"�$�� &����0�,* �#� ��*� (% /%����� /��$)%�%, 
���� )�� (� *���;�(�)� ��'�*�. ��� �,(� #�����(%)� *-� ���-(%, -��,*� 
)�� ;�+�%(�)= �*��,�% (�, ;����0 (%! /%�����! 
"�#�$�%�%! (A�. �&$+! @. 
�����	���$�, �� &%�����! �"�#���=���!, 1987). � ��*�'���$� (%! )�! 
�-
)�(��$*%! ����&�, �*(�"�)�$*�(�� �� ��'��% �"�(,#$� �(%* �*�')% �,(=.

� *���)�! ���! «&%����� �"�#�$�%�%» #�%����"���$(��, +! -**��� �*���-
��! '�� (%* ������'= �����-*+* )�*�*+* &�)�$�,, �� "���-! &��(�>��! 
((�, &�)�$�, 

, (�, �,*(�'��(�!, *��+*, )�*�*��(�)?* "��>�+*) �� &��-
����(�)-! �,*-"���!. �,*�"?!, �$*�� �*�')�$�! � �)��A=! "���&�������! 
(�,. � �,''���-�!, �-�� �"� �>�*(�%(�)= -��,*� )�� )��(�)= �*��,�% 
"�=;�,! &��(�>�+* )�� �,*��?* �**��?* )�� (%! �#�(�)=! *�����'$�!, 
)�(��='�� �(� �(� �(��#�$� (%! -**���! (%! &%�����! �"�#�$�%�%! �$*��: % 
*���)= "���+"�)�(%(�, �� (% ����= (%! �*?*,�%! �(����$�!, % �"���-
���(�)= �"����= (�, /%���$�, (+! ��*�, = "����O%��)�0 ��(�#�, = �� 



XIV

���*�+�,

"����O%�$� �(� &���)%(�)� �,�A�0���), % �"�#���%��(�)= &���(%���(%(� 
("���'+'= )�� &��;��% �(� )��*� ��"���0���+* �'�;?* �*($ #�%��(�-
)�0 �*(����'��(�! �(� "��$��� (%! ���(�,�'�)=! &%�����! ,"%���$�!), % 
�)�*�"�$%�% (�, &%�����, �,��-��*(�!, � )��(�)�! -��'#�! (%! ���(�,�-
'$�!, % )�(��#=* ������'= (+* )�*�*+* (�, �&�+(�)�0 &�)�$�, )�� (+* 
��#?* (%! �&�+(�)=! ��)�*��$�!. ����� (+* �(��#�$+* �,(?* % &%����� 
�"�#�$�%�% &��)�$*�(�� �"� �,*���$! ����$!. 

�(% �,*-#���, % �,''���-�! �>�(�M�� )�� �*��0�� (� *���)� )�;��(?! (%! 
&%�����! �"�#�$�%�%!. �-��!, �>�(�M�� (% ;-�% (%! &%�����! �"�#�$�%�%! 
�(� "��$��� (%! &%�����! �"�#���%��(�)�(%(�! – &%��&=, (%! &���(%���(%-
(�! (�, ���(�,!, +! �-��, "����A�(����0 �(%* �;*�)= ��)�*��$� – (��� 
�� "��$�&� ��)�*���)=! �,%���$�!, ��� )�� �� "��$�&� ��)�*���)=! )�$-
�%!. 

����)= (��% �$*�� % ��$+�% (�, "�&$�, (%! �"�#���%��(�)=! &���(%���-
(%(�! (�, /%���$�,. �� "��$"(+�% ��)�*���)=! �,%���$�!, % ��$+�% 
�,(= -#�� +! �)�"� (%* �"���,;-�+�% (+* �'��?* �� (%* "�����%�% 
)�(��'%�% *���)?* ��*�"+�$+*, (� �*��'�� (+* �'��?* )�� (%* ����-
��'= (�, ���0;���, �*(�'+*����0. �� "��$"(+�% ��)�*���)=! )�$�%!, % 
��$+�% -#�� �)�"� (�* "��������� (+* &%����+* &�"�*?* )�� (%* �"�-
)(%�% #�%��(�)?* )�����$+* '�� (%* )��,O% ��������(+* (�, &%�����, 
"��D"���'����0, (% #�%��(�&�(%�% (%! ��)�*���)=! �*�"(,>%! )�� (%* 
�>,"%�-(%�% (�, &%�����, #�-�,!. 	-�� '�� (%* �"$(�,>% (�, �)�"�0 
�,(�0 �$*�� % "?�%�% (�, �,*���, = �-��,! (+* ��(�#?* (�, /%���$-
�, �� �&�?(�!, �"�(� "��)0"(�� "�=�%! = ����)= �"�)��(�)�"�$%�% (%! 
�"�#���%��(�)=! &���(%���(%(�! (�, /%���$�,. �� A���)� ��?(%�� "�, 
($;�(�� �$*�� �* ,"��#�,* �,*(�'��(�)�$ "���������$ (%! ����&��(%(�! 
(&��)��(=! �,#-����!) (�, *���;�(�)�0 ��'�*�, *� �"����$M�� (% ����)= 
= "�=�% �"�)��(�)�"�$%�% �,')�)���-*%! &%�����! �"�#�$�%�%! )�� �* % 
�"����% �,(= ,"�)��(�� �� &�)��(�)� -��'#�. 

��� (� M=(%�� �,(� % �,''���-�! "��A�$*�� �� A�;��  )��(�)= �*��,�% 
"�����(+* �"�����+* (�, �,�A�,�$�, (%! 
"�)��(�$�!, �"� (%* �"�$� 
"��)0"(�� �(� ���� (%! &��)��(�)=! �,#-����! (�, *���;�(�)�0 ��'�*�, 
�"�(���$ % �>����'�)= )�$�% �(� �� �,*-"���! (%! �"�)��(�)�"�$%�%! �$*�� 
�*($;�(�! "��! �,')�)���-*�,! �,*(�'��(�)�0! )�*�*�! = �,')�)���-*� 
��&�)� &%����� �,��-��*, % �,*&���= (�, �"�$�, )�;��$M�(�� *�����'��-
)� )�(� "��$"(+�%, �*�O�� (%! &���(%���(%(�! (%! &%�����! �"�#�$�%�%! 
)�� (+* �,*�"��?* (%! �"�)��(�)�"�$%�%!.



���*�+�,

� ��*�'���$� (%! )�! ����&�, �"�(���$ �&��$(��� �%��*(�)= �,�A��= 
�(%* �>-��>% )�� (�* �)�,'#��*���� (%! ;�+�$�! '�� (� ;���� (%! &%����-
�! �"�#�$�%�%! �(� ���%*�)� &���)%(�)� &$)���, )�;?! �>�(�M�� �� A�;�! 
*-�! "��,�-! (�, ;����0 +! �-��, ��)%�%! ��)�*���)=! "���(�)=! �-�� 
)�� (� �,*(�'��(�)� ���� (%! �"�)��(�)�"�$%�%! "�, �,(�* (�* )���� 
-#�� �"�A�%;�$ �(% #?�� ��!.

�������-���# ,��&�����
"&
#

"$(���! ��;%'%(=! (�, ��*�"��(%�$�, 
;%*?*

)�&%��N)�!  

XV
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�� &%�����! �"�#���=���!, +! ��*�&�! ��'�*+�%! ��)�*���)=! &��-
�(%���(%(�!, �"�(���0* ����-! ��'�*+�%! �� �"�$�! �>��$���*(�� &�-
��)?!. ����(� )�(����A�*�,* -*� �%��*(�)� (�=�� (%! ��)�*���)=! 
&���(%���(%(�! �(%* 
���&� )�� "��� (� '�'�*�! �(� �� (%* ������'= 
"���(�)?* (,"�)=! �&�+(�)�"�$%�%!, �"���,;-�+�%! �'��?* )�� �,���-
�(�)=! �&�+(�)�"�$%�%! ,"-�(%��* �%��*(�)-! ����'-! )�(� (�! (���,-
(�$�! &�)��($�!, % ���-(% (�, (�-#�*(�! *���)�0 "����$�, ��'�*+�%! 
)�� ���(�,�'$�! (�,! &�* -#�� "�����)0��� (� ���,*%(�)� �*&���-��* 
�(%* "�����(% A�A���'���$�, �"+! $�+! ;� �*���*�(�*. �(% *���)= 
A�A���'���$� ,"��#�,* )����)-! ��*�'���$�! '�� (�! &%�����! �"�#��-
�=���!, �� �"�$�! +�(��� �"�&$&�,* (� �(�&�� �>-��>%! (+* &%���$+* 
�"�#���=��+* )�(� (� #��*� )�(� (�* �"�$� �,*(�#;%)�*. � "���0�� 
���-(% �(%�$M�(�� �(�! "��%'�0��*�! �,�(%��(�)-! -��,*�! (�, ;-��(�! 
)�� �"�&�?)�� *� )�(�'��O�� (� ��#0�* *���)� "��$���. �,�"�%�?*�(�� 
-(�� �*�"���,)(� �� (% �,*(�'��(�)= &���(��% (%! (��%! "���������0 
(%! &%�����! �"�#���%��(�)=! &���(%���(%(�!, �"+! % (��% �,(= &��-
����?;%)� (��� )�(� (%* "��$�&� (%! ��)�*���)=! �,%���$�!, ��� )�� 
)�(� (%* (�-#�,�� "��$�&� (%! ��)�*���)=! )�� &%�����*���)=! )�$�%!. 

�� -*�,��� '�� (%* �*��#��%�% �� (� ;-�� (+* &%���$+* �"�#���=��+* 
��, -&+�� % �,*��'��$� ��, �� (% /%����� 
"�#�$�%�% ���)(�����0 )�� 
�(� �%��$� �,(� �,#����(? (�,! �,*�&-���,! ��, /�)%'���,! ). 
*��-
',�� ��)�*���,, /��,;,*(= (%! ����)=! �"%���$�! (%! /
� )�� ). E���-
���"� �,*�&�*�, /.�., '�� (�! �,M%(=���! ��! �#�(�)�. 
,#����(? ;���� 
(�* 
"$(��� ��;%'%(= (�, ��*�"��(%�$�, 
;%*?* 
)�&%��N)� ). 
"����-
*?*&� �"%��+(�"�,��, �#� ��*� '��($ % ��*�'���$� (�, '�� (�! /%�����! 

"�#���=���! �"�(-���� (� ;��-��� '�� (% �,''���= (%! ���-(%! �,(=!, 
���� ),�$+! '�� (� #��*� "�, ���-�+�� )�� (�! "��0(���! �,�A�,�-! (�, 
)�(� (%* ���)�=�+�= (%!. 
"$�%!, �,#����(? ;���� (�* ��;%'%(= 
	� 
). ��*(��= ��"�� '�� (�! "��0(���! "����A����! (�, �� �#-�% �� (%* 
��)�*���)= &���(��% (�, ;-��(�!. �-��!, �,#����(? "��0 (% /�)%'��� 
). �+�**� ��,�'��$&�,, '�� (% �,*&���= (%! �(%* �"��-���� (�, A�A�$�,.

�� A�A�$� �,(� �����?*�(�� �(�* ��)���-�$��""�.


;=*�, ��A��,����! 2016


��������� 	. .&�%�
"
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" «������� ����������»

� &%����� �"�#�$�%�% �"�(���$ �$� ��&�)= ����= ��'�*+�%! )�� ��)%�%! 
�"�#���%��(�)=! &���(%���(%(�! �"� (� )��(�! )�� (�,! �"��-��,! ����$! 
(�,, % �"�$� ����*$�;%)� �(%* 
��%*�)= -**��% (�>% )�(� (% �0'#��*% 
�"�#=, �)���,;?*(�! �*���'�! �>��$>��! "�, "���(%�=;%)�* �� ����! 
-**���! (�>��!. 
�&�)�(���, % &%����� �"�#�$�%�% ����*$�;%)� �(%* 
��%-
*�)= -**��% (�>% )�(� (%* "��$�&� ��(� (� �� ��')����� ������, )�(� (%* 
�"�$�, �(� "��$��� (%! "���"�;���! '�� ��)�*���)= �*��,')��(%�% )�� 
�"�)�(��(��% (+* M%��?* (%! "�����)=! "����&�,, �*(�;%)� % �*����>% 
(�, )��(�,! �(%* ��)�*��$�.4 ��(� (%* $&�� #��*�)= "��$�&� ���+�(�, >�-
)$*%�� % �*�"(,>% �"�#���%��(�)=! &���(%���(%(�! )�� �"� (�,! ��'�*�-
���0! ��"�)=! 
,(�&��$)%�%! (��
).5

��� (%* �"�(,#= �"�&$+>% �*�"(,>��)?* �)�"?* "��(��=;%)� � (0"�! (%! 
&%�����! �"�#�$�%�%! �� �0')���% �� ����! ����-! ��'�*+�%! (%! &%-
�����! �"�#���%��(�)=! &���(%���(%(�! �>��($�! (%! &,*�(�(%(�! )�(�#0-
�+�%! "�%�-�(��%! �,(�(-����! �"� �,(� �,�A�$*�� �(%* "��$"(+�% (+* 
&�����+* &%����+* ,"%����?* )�(� (� ��'�*�)� )��(=���. 
"$�%!, % &%-
����� �"�#�$�%�% "��(��=;%)� �"� (� �#=�� (+* �,�A���+* "���#?�%-
�%! &%�����! ,"%���$�!, "�, �$#� �������;�$ �(� "����;�*, �� �)�"� (%* 
�"��,'= "��A�%��(+*, "�, "���(%�=;%)�* )�(� (%* �)(-���% (-(��+* 
�,�A���+*.6

4.  ��� (%* �>-��>% (%! �"�#���%��(�)=! &���(%���(%(�! (�, ���(�,! �(%* 
���&� A�. ��. 
&�'$���	���$�
, 
� &%������ �"�#���=���! �* 
���&�, 
//// 1958, �. 362 �". (364). 
�#�(�)� �� �*($�(��#% �>-��>% �� ����! -**���! (�>��! A�. ��. &�'$���	���$�
, � 
&%���$� �"�#�$����!2, 
;=*�-<������*$)% 2010, �. 3 �". �#�(�)� �� (% '����)= -**��% 
(�>%, A�. Y.-Y. Chérot, Droit public économique2, Paris 2007, �. 466 �". 

5.  ��A�. ��;�� 20 (�, /%��(�)�0 )�� ���*�(�)�0 �?&�)� – �/ 2888/1954 (�
� 
� 139) 
)�� ��;�� 2-4 (�, �/ (%! 24.09/20.10.1958 (�
� 
� 171). �#�(�)� �� (%* �*�"(,>% 
�"�#���%��(�)=! &���(%���(%(�! (+* ��
 A�. ��. D����$�-����, � �"�#���%��(�)= 
&���(%���(%(� (+* ��'�*���?* ��"�)=! 
,(�&��$)%�%!, 
;=*�-<������*$)% 2011, 
�. 17 �". 

6.  ��� (% �0')���% A�. &�. �����!�', /%����� 
"�#�$�%�% )�� &%����� �,��-��*, �� 
�1991, �. 297 �". (306 �".). 

1 

2 
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� "�� #���)(%���(�)= )�� ���=! "��$"(+�% �0�(��%! )�� ���(�,�'$�! &%-
�����! �"�#�$�%�%! ,"=�>� % /%����� 
"�#�$�%�% ���)(�����0 (/
�): �(� 
��;�� 1 "��. 2 (�, � 1468/1950 «���� �"�(���
 "'�����
 ���%�������
 
'$��������(» (�
� 
� 168), ��$�;%)� �%(� �(� % /
� �,�(=*�(�� )�� ���-
(�,�'�$ +! «"'�	��� ���%���'�'», % �"�$� ���(�,�'�$ '�� (%* �>,"%�-(%�% 
(�, &%���$�, �,��-��*(�!. 

��(� (�! &�)��($�! "�, �)���0;%��*, "�����%�� �� (%* &��0�,*�% (+* 
�)�"?* (�, )��(�,!, "���(%�=;%)� (� ���*���*� (%! «����
 ��	 �' "'-
�	��� ��'�����»7 )�� �� &%�����! �"�#���=���! �"��-#;%)�* +! �$� ����= 
��'�*+�%! (%! &%�����! �"�#���%��(�)=! &���(%���(%(�!, % �"�$� &��-
����$M�� �"�(������(�)�(%(� )�(� (% &��#�$���% �,')�)���-*+* ��)�*�-
��)?* &���(%���(=(+*. ��(’ �,(�* (�* (��"�, "�?%* &%�����! ,"%���$�! 
��(�(��"%)�* �� &%�����! �"�#���=���!, )�� "����(-�+ �&�0;%)�* �"� (� 
���(�! *-�! &%�����! �"�#���%��(�)-! ��*�&�! �"+! '�� "���&��'�� � ��-
'�*����! ��&%��&���+* 
���&�! (��
 - ��;�� 2 �/ 674/1970, �
� 
� 
192), � ���
� (���)(��)$*%(� ��+����$� "����#=! 
;%*?* – ������?!, 
��;�� &�0(��� �/ 768/1970, �
� 
� 273) ).�. 

��(� )�*�*�, �� &%�����! �"�#���=���! �,(=! (%! "����&�, �*=)�* �"�-
)����(�)� �(%* "����,�$� (�, /%���$�, )�� �$#�* +! (���$! &���(%���(%(�! 
(�! ��'���! A���%#�*$�! &�)(0�,, �� �#-�% �� (�! �"�$�! �������;%)� (� 
"��(,"� ��'�*+�%! (�, &%�����, ��*�"+�$�,: �� �0*��� (�, �)��(�(� 
(��-� ;�+�=;%)� �(� �"�(���$ �,��)� ��*�"?���, &%��&= �(� "������-
A�*�� ,"�&��-! �� �"�$�! &�* �$*�� &,*�(�* '�� ��)�*���)�0! ��'�,! *� 
&�"������;�0*, )�� % &%����� �"�#�$�%�% % �"�$� �,�(�;%)� �#�(�)�, ��-
'�*?;%)� +! )�;-(+! ���)�%�+�-*%, ��*�"+���)= �"�#�$�%�%. 

	�(� (% *���;�(�)= )�;�-�+�% (%! ����=! ��'�*+�%! (%! &%�����! �"�-
#�$�%�%!, �"�)���0;%�� �%(= �*����� �(�! &%�����! �"�#���=���! �� �"�-
�-��,! &��(�>��! (�, �1975.8 	� (�* (��"� �,(� �%��(�&�(=;%)� &,*�-
��� )�*�*+* ,"��)�$��*%! (,"�)=! ��#0�! % )�;�-�+�% (%! �,')�)���-*%! 
����=! ��'�*+�%! (%! &%�����! �"�#���%��(�)=! &���(%���(%(�! �(%* 

��%*�)= -**��% (�>%.

�%��*(�)-! &%�����! �"�#���=���! �,�(�;%)�* �(% �,*-#��� )�(� (% &���-
)��� (+* "�?(+* �(?* (%! ��(�"��$(�,�%!, �$� #��*�)= "��$�&� % �"�$� 
#���)(%��M�(�* �"� -*(�*% ��)�*���)= �A�A���(%(� �*�O�� (%! "���(�)=! 

7. �.�. ����	�$��, ��*�)� /���)%(�)� /$)���7, 
;=*�-<������*$)% 2015, �. 635.
8. ��. )�(�'���= (+* �#�(�)?* &��(�>�+* )�(+(-�+ ��. "��. 46 �".
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)�(��(��%!. ��(� (%* "��$�&� �,(= �,�(�;%)�* '�� "���&��'�� % 
��%-
*�)= ����%#�*$� L"�+* (
�� - � 531/1977, �
� 
� 29 )�� �/ 514/1977), % 

��%*�)= ����%#�*$� 
���"���)�0 ���)�0 (
�
�), ��(-"��(� 
��%*�)= 
�-
��"���)= ����%#�*$� (

� – � 43/1975, �
� 
� 93 )�� � 696/1977, �
� 

� 272), % /%����� 
"�#�$�%�% ��(����$�, (/
� – � 87/1975, �
� 
� 152) 
+! &%�����! �"�#���=���!, +! &��)��(� &%��&= *���)� "���+"� �&�+(�)�0 
&�)�$�,, (� �"�$� ��)�0* �"�#���%��(�)= &���(%���(%(� �� �,')�)���--
*�,! )��&�,! (%! ��)�*��$�!, #���* (%! �>,"%�-(%�%! (�, &%���$�, �,�-
�-��*(�!. ��(� (� $&�� #��*�)� &���(%�� "���=�;�* �(� /%����� )�(�"�* 
�>�'���! ��(�>0 ���+* % ("�����) ��,�"��)= 
���"��$� (� 96/1975, �
� 

� 154), �"+! �"$�%! )�� % �(����$� «
��%*�)� /�,���(=��� 
�"��"0�'�, 


» (� 502/1976, �
� 
� 347). 

����)= �"�&$+>% (�, *���;-(% �� ���! (�! �*+(-�+ "���"(?���! =(�* % 
�,�A��= �(%* ��)�*���)= �*�"(,>% (%! #?��!, �"�(� &��"��(?*�*(�* "��-
A�=��(� �"��;,�$�! (�, �&�+(�)�0 (��-� *� �*���A�� (�! �"��(�0��*�! 
�"�*&0���!, �"��&= '�� "���&��'�� ,"=�#�* �,*;=)�! "���(�)=! �A�A���-
(%(�!, �� �"�$�! �"�(�$*�,* ,"��A���)� (�* �,;���(�)� )$*&,*�. S��+�(�, 
% �0�(��% &%���$+* �"�#���=��+* �,*&-�(�� �� (% &��#�$���% (+* (;�-
(�)?* = ��*%(�)?*) �>+(���)?* �,*�"��?* "�, �"���$ *� -#�� �����-*% 
��)�*���)= &���(%���(%(� '�� (� )��*+*�)� �0*���.9 	� �,(=* (%* -**���, 
% �0�(��% )�� ���(�,�'$� &%���$+* �"�#���=��+* �,*&-;%)� ����� �� (� 
&%����� �,��-��*.

�$'� #��*�� ��'�(���, �� ��'�� �*����>%! (�, )��(�,! �(%* �"�#���%��(�)= 
&���(%���(%(� &������"��=;%)�*. 	� A��% (�! &��(�>��! (�, � 1386/1983 
(�
� 
�107) (� /%����� �*���$#;%)� �-�+ (�, «��'�*����0 
*��,')��(%-
�%! 
"�#���=��+*» (�

) �(%* �*��%O% (%! &��$)%�%! ,���(���*+* �&�+-
(�)?* �"�#���=��+* "�, �*(���(?"�M�* �%��*(�)-! ��)�*���)-! &,�#-����! 
�� �)�"� (%* �,�A��= �(%* )��*+*�)= )�� ��)�*���)= �*�"(,>% (%! #?��!, 
�� (%*, ��(�>0 ���+*, ��)�*���)= �>,'$�*�% �&�+(�)?* �"�#���=��+* "�, 
,"�'�*(�� �(�! &��(�>��! (�, *���, �,(�0. 
*�>��(%(� �"� (� '�'�*�! �(� 
�� �#�(�)-! &��&�)��$�! �,#*� �,*�&�0;%)�* �"� &�)��(�)-! �*(�"���;--
���!, ),�$+! �#�(�)� �� ;-��(� "���(��$�! (+* &�)��+��(+* (+* �&�+(?* 
��(�#+* )�� �� ;-��(� �"���'=! ��;�&�, ,"���'����0 (%! �>$�! (+* �* 
��'+ �"�#���=��+*10, )�(’ ������'= (�, � 1386/1983, % �"�#���%��(�)= 

9.   ��� (� M=(%�� �,(� A�. )�(+(-�+ ��. "��. 419 �".
10.  �#�(�)� A�. "�����(+! 

/ 14/2013, �(
 (��.) 161/2010 )�� "�����(��� �(
 

808/2006, 2142/2002, 1911/1995, )�;?! )�� /

 ,". C-19 )�� 20/90, �,������� 
1991.�-2691, �"$ "��&�)��(�)?* ��+(%��(+* "�, ,"�A�=;%)�* �"� (� �(
.

8 
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&���(%���(%(� (�, )��(�,! �"�)(�;%)� (���)� �"� (�,! (���$! (%! ��)�*�-
�$�! �� �"�$�� �,*&-�*(�� ����� �� "����-(��,! &��������%! (�, &%���$-
�, �,��-��*(�! �-�+ (%! "���'+'=! )�� "���#=! �'�;?* )�� ,"%����?*, 
�� (���$! �� �"�$�� "���&����)� �*-"�"(�* ���?! �(� "�&$� �&�+(�)=! �"�-
#���%��(�)=! "�+(�A�,�$�!. �� �*($;��% �� (%* "��$"(+�% (+* &%���$+* 
�"�#���=��+* "�, �$#�* "��%'%;�$ )�(� (%* "��$�&� ��(� (�* ������, % 
�>,"%�-(%�% (�, &%���$�, �,��-��*(�! �(�! "���"(?���! �,(-! =(�* -�-
���% )�� �*���*�(�* *� �"�(�,#;�$ �� (% �,�A��= �(% &���+�% (%! �0(+! 
= ���+! "��������-*%! A���%#�*�)=! &���(%���(%(�! �(% #?��.


*���'�! (����! "���(%�=;%)�* )�� ��(�'�*-�(��� �� �#-�% �� �,')�-
)���-*�,! A���%#�*�)�0! )��&�,!. @(�� '�� "���&��'��, �� (� ��;�� 20 
"��. 2 � 2367/1995 (�
� 
� 261) "��A�-�;%)� �(� �"�(�-"�(��, ��(� �"� 
�"����% (%! ��*�)=! �,*-��,�%! (+* ��(�#+*, �� "��%! �0��+! �����-! 
(%! �
��� 

 "��! (% /
� "�, )�(-�(%��* �%>�"��;����! �-#�� 1.8.1994, 
*� )�������"���0*(�� ������*�! �� �0>%�% (�, ��(�#�)�0 )�����$�, (%! 
�
��� )�� �� ��(�#-! "�, �*(��(��#�0* �’ �,(-! *� "���-�#�*(�� �(% /
�. 
	� A��% �,(-! (�! &��(�>��!, -*�! ���-�! (%! &%�����! &��$)%�%! )�� �,-
')�)���-*� % /
�, )�=;%)� *� �,�A���� ����� �(%* ��)�*���)= �(=��>% 
�$�! �&�+(�)=! �(����$�!, ��'+ (%! �%���$�! "�, �"�&$&�(�� �(%* �"�#��-
�%��(�)= &���(%���(%(� "�, ��)�$(�� �"� (%* �(����$� �,(= (�>��,)(�)= 
&���(%���(%(� *�)��$�,).

���� (% �,�(%��(�)= #�=�% (�, ���, &%����� �"�#�$�%�% �(% *���;��$�, 
(� *���)� "��$��� "��$ &%���$+* �"�#���=��+* #���)(%�$�;%)� '�� ��'��� 
#��*�)� &���(%�� �"� ��&�)�(%(� )�� �"��"����(�)�(%(�, ���0 '�� )�;� 
�"��-��,! &%����� �"�#�$�%�% "�, �)��(�(� $&�,� � *���;-(%!, ;��"�M�(�* 
)�� �*($�(��#� ��&�)� *���)� "��$���. �0��+*� �� �,(=* (%* "��)(�)=, &�* 
,��;�(=;%)�* )�(’ ��#=* �*��$�� )�*�*�! ��'�*+�%! )�� ���(�,�'$�! '�� 
(�! &%�����! �"�#���=���! �,*���)�. 
*��$�! �,;�$���! ;��"$�;%)�* )�(� (% 
&�)��($� (�, 1980 �� �>�*� (%* «�����$'
 ���!���
 ������» (�, &%���$�, 
(��-�11, (�=�� (�, �"�$�, ��$�;%)� �(� �"�(���0* ��(�>0 ���+* �� &%��-
���! �"�#���=���!. ��(���, �*�O�� (%! �"��"����(�)�(%(�! (+* ;���(+* 
"�, �,;�$�;%)�* �� A��% (%* -**��� (�, &%���$�, (��-� )�� (%! &,*�(�-
(%(�! �>�$���%! �"��-��,! &%���$+* �"�#���=��+* �"� (� "�&$� �*�����! 
(�,, &�* �"���$ *� ,"��(%��#;�$ A��$�+! �(� &������?;%)� -*� �,�(%-

11.  ��� (� #���)(%����� (%! -**���! (�, &%���$�, (��-� A�. �.�. ����	�$��, ��*�)� 
/���)%(�)� /$)���, �."., �. 11 ,"��%�. 1.

10 
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��(�)�, �(�;��� *���)� "��$��� �*�����! '�� (�! &%�����! �"�#���=���! 
�,*���)�. 

��(� (% &�)��($� (�, 1990, &��"��(?;%)� �,>%�-*% �*�"�(������(�)�(%(� 
(+* &%���$+* �"�#���=��+*, �*? "�����%�� ����>� (� ��)�*���)� (�"$� 
�*�O�� (%! �>-��>%! (%! �,�+"�N)=! ���)�=�+�%! )�� (%! "�')�����"�$%-
�%!. U�)$*%��* -(�� "���"�;���! ���*�! �*�&���'�*+�%! (+* &%���$+* 
�"�#���=��+* )�(� (� �&�+(�)�-��)�*���)� "��(,"� )�� ���(-��, ,"�#?-
�%�%! (�, )��(�,! �"� (� "�&$� (%! �"�#���%��(�)=! &���(%���(%(�!, �� 
(%* ������'= "���(�)?* �"���,;-�+�%! (+* �'��?* �(�! A���%#�*$�! &�-
)(0�, )�� �&�+(�)�"�$%�%! &%���$+* �"�#���=��+*. ������ �,(�, (� )��-
(�! �,*-#��� )�(� )�*�*� *� &��(%��$ �(�! ,���(���*�! &%�����! �"�#��-
�=���!, �� �"�$�! ��(��#%��($M�*(�* �,��+&?!, ����(� "����O%��)= )�� 
�*$�(� ����O%��)= �,���(�#=, '�� &������,! ��'�,!, �"+! '�� "���&��'-
�� '�� ��'�,! �(��(%'�)�0!, '�+"���(�)�0!, �*�"(,>��)�0!, "���(�(�,(�-
���0 (%! �;*�)=! ��)�*��$�! ).�. 

��(� (% &���)��� (%! &�)��($�! (�, 1990 &��"��(?;%)�* �%��*(�)� "��-
A�=��(� &��')+�%! (%! �*�"�(������(�)�(%(�! (+* &%���$+* �"�#���=��-
+*, �#� ��*�* �(%* 
���&�, ���� )�� &��;*?!. �,#*� �� &%�����! �"�#��-
�=���! #�%����"��=;%)�* +! �-�� '�� (%* ��)%�% '�*�)=! "���(�)=!, �-�+ 
(�, &���)%(�)�0 )�;������0 (+* (�����'$+* "���A�-"�*(�! "����-(��,! 
)��(�,!, (%! �"�A��=! ,"�����;�+* "����=O�+* +! �-�� �*(���(?"��%! 
(%! �*��'$�! ).�"., �� A���! (%! ��)�*���)=! (�,! �"�(������(�)�(%(�!. 
��� (%* �*(���(?"��% (+* "��A�%��(+* �*�"�(������(�)�(%(�! >�)$*%��* 
)�(’ ��#=* "���"�;���! �*�&���'�*+�%! (+* &%���$+* �"�#���=��+*, &$-
&�*(�! -����% �(� �&�+(�)���)�*���)� "��(,"� ��'�*+�%!. ��� (� �)�"� 
�,(�, ,��;�(=;%)� �"� (� *���;-(% ��(�>0 ���+* % ������'= (�, (0"�, 
(%! �*?*,�%! �(����$�! +! "��(0"�, ��'�*+�%! (+* &%���$+* �"�#��-
�=��+*. � "���"�;��� �*�&���'�*+�%! (+* &%���$+* �"�#���=��+*, % 
�"�$� "���'����(�� �,*�"(�)� �� (�* ��� «������ �"���������'�'», �"�-
(,"?;%)� )�(� A��% �(�! &��(�>��! (�, � 2414/1996 «�����%������	
 ��� 
�'������ ���%�������� ��� ���������� ��� !$$�
 "���!#��
» (�
� 
� 135), 
� �"�$�! �"�(-���� (� '�*�)� "��$��� '�� (%* ��(�(��"= (+* &%���$+* 
�"�#���=��+* �� �*?*,��! �(����$�!. 
"�"�-�*, �� �����-*�! "���"(?���! 
;��"$�;%)�* ��&�)-! &��(�>��! '�� (% ��(�#�"�$%�% �,')�)���-*+* &%���$-
+* �"�#���=��+*. ������%�� ,��;�(=;%)�* �*��$�� )�*�*�! �#�(�)� �� (�* 
�#�&����� (%! &���(%���(%(�!, (% &��$)%�%, (�! ,"�#��?���! -*�*(� (+* 
)�(�*��+(?* )�� (� "���+"�)� (+* &%���$+* �"�#���=��+*. � ��(�(��"= 
(+* &%���$+* �"�#���=��+* �� &%�����! �(����$�! (�,! -&+�� ��'��0(��% 

12 
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�,���>$�, �#� ��*� �� �#-�% �� (%* )�;%����*= &���(%���(%(� (�,!, ���� 
)�� '�*�)�(���, ��(�>0 ���+* �"��&= "���$#� (% &,*�(�(%(� �"-)(��%! 
(�, �)�"�0 (�,! �� �(����)-! &��&�)��$�!, #+�$! *� �"��(�$(�� = *� �"�&�-
?)�(�� % )�*�*��(�)= "��-�A��% (�, )��(�,!. 
"�"�-�*, �*��>� (%* "���-
"(�)= '�� (%* "���-�),�% �&�+(?* �"�*&,(?* �(�! &%�����! �"�#���=���!. 


)(�! �"� (%* ,��;-(%�% (�, (0"�, (%! �*?*,�%! �(����$�!, )�(� (% &���-
)��� (%! &�)��($�! (�, 1990 �%���?;%)�* �%��*(�)-! ����'-! (��� �(� 
�,�+"�N)� ��� )�� �(� "�')����� ��)�*���)� (�"$�, �� �"�$�! -#�,* +! 
�"�(-����� �%��*(�)� "��������� (%! &%�����! �"�#���%��(�)=! &���(%-
���(%(�!.12 

��(’ ��#=*, �� (%* �>-��>% (%! �,�+"�N)=! ���)�=�+�%! )�� (%* ,��;-(%�% 
(�, "��'�����(�! '�� (%* ��+(���)= �'��� ��#��� *� ,"�#+��$ % "��-
�"�;��� "���(�(�,(����0 (%! �;*�)=! ��)�*��$�! (%* �"�$� �>,"%��(�0-
�� ��(�>0 ���+* % �0�(��% )�� ���(�,�'$� &%���$+* �"�#���=��+*, #���* 
(%! A��($+�%! (%! �"�(������(�)�(%(�! �� �,�+"�N)� �"$"�&�, &$&�*(�! 
-����% �(�* ���0;��� �*(�'+*���� �(� "��$��� (%! �*��$�! �,�+"�N)=! 
�'���!. ��� (%* �"�&$+>% (�, �(�#�, �,(�0 ,��;�(=;%)�* )�*�*�! �� �"$-
"�&� "���'+'�, /�)�$�, 

 �#�(�)� �� (%* �"���,;-�+�% (+* �'��?* )�� 
(%* )�(��'%�% (+* &%����+* ��*�"+�$+*. 
*���'�! �,*-"���! �"=�;�* 
)�� +! �"�(-����� (%! "�')�����"�$%�%! (%! ��)�*��$�!, % �"�$� -#�� 
+! �,*-"��� (%* �*�"(,>% �*(�'+*����0 �� "�')����� "�-�* �"$"�&� )�� 
�&%'�$ �(%* �*�')% "�������'=! �(� *-� &�&��-*�. S��+�(�, % �>-��-
>% (%! (�#*���'$�! �&='%�� �� ��)�(-! "���"(?���! �(%* �*�')% �"�*�-
)�;������0 (�, (� �,*��(� �* (-��� �,��)� ��*�"?���, �"+! �,*-A% '�� 
"���&��'�� �(%* "��$"(+�% (+* (%��"�)��*+*�?* �� (%* �*�"(,>% (+* 
��0���(+* &�)(0+*. 

� ������'= "���(�)?* �"���,;-�+�%! (+* �'��?* �"%�-��� &���(�)� (%* 
)�(��(��% (+* &%���$+* �"�#���=��+*: �� &%�����! �"�#���=���! -#���* 
(� ��*�"+���)� (�,! "��*���� )�� ,"�#��?;%)�* ���>=! *� ���(�,�'�0* 
�� "���A����* ���0;���, �*(�'+*����0, &%��&= ,"� (%* "$��% A��($+�%! 
(%! �"�(������(�)�(%(�! (�,!. 
"�"�-�*, ,"-�(%��* �(����)�0! ��(��#%-
��(����0! �� �#-�% �&$+! �� (�! &���(%���(%(�! &��#�$���%! (+* �,��)?* 
��*�"+�$+*, &%��&= (+* &�)(0+* )�� (+* ,"�&��?*, � "����"��������! 
(+* �"�$+* &�* ;�+��$(�� ��)�*���)� �"�&�(�)�!, �"+! �"�A����(�� )�(� 
(�,! )�*�*�! '�� (� &��#+����� (+* �"�#���=��+* (unbundling). 
)��%, �� 

12.  R. Michaels/ N. Jansen, Private law beyond the State? Europeanization. Globalization, 
Privatization, The American Journal of comparative Law 2006, �. 843 �".
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�		��
 �
� �6�
�5���5.5
 6.��,�/	 �������.,�/	

"���A����* ���0;���, �*(�'+*����0, % ���(�,�'$� &%���$+* �"�#���=��-
+* -"�O� *� (�,($M�(�� �� (%* �>,"%�-(%�% (%! )��*=! +�-����!: ��;��-
�?;%)� % -**��� (+* �"%����?* ���*=! ��-����! (���) �"+! �"$�%! )�� % 
��&�)�(��% -**��� (%! )�;���)=! ,"%���$�!, "��! �>,"%�-(%�% �,')�)��-
�-*+* �(�#+* "���(�)=!, �� &� ��� )�� % )�;���)= ,"%���$�, ��$�;%)� �(� 
�"���$ *� �*�($;�*(�� �� �"���&="�(� �"�#�$�%�% &���(%���"���$(�� �(�* 
(��-�, A���� "��)�;�����-*+*, �*(�)����*�)?* )�*�*+* )�� &��&�)��$�! 
&��'+*����0, �� �(�#� (% &��������% (%! ���#��(�"�$%�%! (�, )��(�,! 
"���#=! (�,!. 

�����(-�+, #���* (%! "���-�),�%! *-+* )�����$+* )�� (%! "��'��(�"�$-
%�%! *-+* �"�*&0��+*, ,��;�(=;%)�* )�� �������;%)�* "���(�)-! (��-
��)=!) �,����(�)=! �&�+(�)�"�$%�%! (= �"�)��(�)�"�$%�%!) (+* &%���$+* 
�"�#���=��+*, -**���! �� (�! �"�$�! "���'����(�� % &��;��% ((�=��(�! = 
(�, �,*���,) (�, ��(�#�)�0 )�����$�, �� �&�?(�!. �� M=(%�� �,(� �,;�$-
�;%)� )�(’ ��#=* �� (�! &��(�>��! (�, ��;��, 25 � 1914/1990 «�����%��-
����	
 ��� ��!���#' ��� "'�	���� ����� ��� �'
 ����$������!
, ����$���-
��
 ��+�����
 ��� !$$�
 "���!#��
» (�
� 
� 17) �� (�! �"�$�! "��A�-�;%)� 
&,*�(�(%(� �0>%�%! (�, ��(�#�)�0 )�����$�, (+* �"�#���=��+* (�, &%-
���$�, (��-� )�� &��;��=! (�,! �� �&�?(�!, ,"� (�* "��������� "�*(+! �(� 
«������	 ������� ��� ��� ����	 (��	$��' �$���E'���) ��� ���	$�� ��� 
����%�� ��+���!
 ��	 ��
 ���%�������
 ����
 +� ������ ��� +� ��������� 
�!����� ��'� ����	�'�� ��� �$$'����( �'������». 
)���0;%��* �� &��(�-
>��! (�, � 2000/1991 «,�� �'� �������������'�', ��$�(�����' ��� "��-
"������� ����+!���'
, ����%(���
 ��� ���	��� �����������( ��� !$$�
 
"���!#��
» (�
� 
� 24) �� (�! �"�$�! �,;�$�;%)� ��(�>0 ���+* % &��&�)��$� 
��(�A$A��%! «�� �"����
 ������ ��� �'������ � ������������ ����%����, 
"������!��� ��� ��������� ��� ������ �����» �-�+ "?�%�%! ��(�#?* 
= ����'+'=! �� #�%��(��(=��� ).�., &��&�)��$� % �"�$� ��$�;%)� �(� *��� 
+! «�&�+(�)�"�$%�%». �� �#�(�)-! &��(�>��! )�(��'=;%)�* )�� �*(�)�(�-
�(�;%)�* �� (�* � 3049/2002 «�������������'�' ���%�������� ��� �'��-
���� ��� !$$�
 "���!#��
» (�
� 
� 212), �� (�! �"�$�! �,;�$�;%)� �) *-�, 
(� ;-�� (+* �&�+(�)�"��=��+* (�"�)��(�)�"��=��+*). 

� "���(�)= �"���'= "���������0 (%! &%�����! �"�#���%��(�)=! &���(%���-
(%(�! �"�*=�;� �(� "���)=*�� )�(� (% &���)��� (+* (���,(�$+* �(?*, 
)�;?! �*�O�� (%! �=O%! �-(�+* '�� (%* �*(���(?"��% (%! ���&�=! ��)�-
*���)=! )�� &%�����*���)=! )�$�%! )�� �>��($�! (+* ,"�#��?��+* -*�*(� 
(+* &�*���(?* (�, ���(�,!, "��'�����($�;%)� )�� �*$�(� �������;%)� 
(= (�,��#��(�* >�)$*%�� *� ������M�(��) �"�)��(�)�"�$%�% &%���$+* 
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����, ��/5�

�"�#���=��+* = -'�*� )�(��'%�% = ��(��#%��(����! ,���(���*+* (-(��+* 
�"�#���=��+*, �� �(�#� (%* �0>%�% (+* ���&+* '�� (%* �"�"�%�+�= (�, 
&%���$�, #�-�,!. ��(’ �"�(-�����, �"-�#�(�� "���������! (%! &%�����! 
�"�#���%��(�)=! &���(%���(%(�!. �%���?*�(�� �#�(�)� +�(��� �(� �� ��-
��! "���"(?���! ��)�*���)=! )�$�%! -#�� "���(%�%;�$ �*($�(���% (��% '�� 
�*$�#,�% (%! &%�����! �"�#���%��(�)=! &���(%���(%(�! �� �(�#� (%* �*(�-
��(?"��% (�, "��A�=��(�! �"�*&,(�)=! �&��*���! (�, �&�+(�)�0 (��-� 
"�, "��)���$(�� �"� (%* )�$�%. �������� �&��*��� �&�+(�)?* �"�*&0��+* 
���+�(� )�=;%)� *� )��0O�� % &%����� �"�#���%��(�)= &���(%���(%(� �� 
(���$! )��*+���?* ,"%����?* )�(� (� "�?(� �(�&�� �*�"(,>=! (�,!.


>�$���% A�A�$+! �"� (%* (��% �"��,��%! (�, )��(�,! �"� (%* �"�#���%-
��(�)= &���(%���(%(� )�(� (%* (�-#�,�� ��)�*���)= )�$�% �"�(���$ � (��-
"�M�)�! (��-�!, �"�, ������M�*(�� ��&�)� "��'�����(� �(=��>%!, �*�O�� 
(�, ��&�)�0 ����, "�, -#�,* �� (��"�M�! +! #�%��(�&�(�! (%! �&�+(�)=! 
�"�#���%��(�)=! &���(%���(%(�! )�� �'',%(-! (%! �&�+(�)=! �"�(��$�,�%!: 

�* )�(����0��� (� (��"�M�)� �0�(%��, �� &�*���(-! &�* ;� �"��-��,* 
*� ���"��>�,* "$�+ (� #�=��(� (�,! )�� �"���&="�(� "���"(�)= �*�"(,-
>%! (%! ��)�*��$�! ;� &��'����$. ��� (%* �"��,'= (�, )�*&0*�, �,(�0 
)�(��(�?*�*(�� "��'�����(� &%�����! (����&��$�! (�, (��"�M�)�0 �,-
�(=��(�!, ���0 &�* ,"��#�� ���% �-;�&�! �*(���(?"��%! (�, )�*&0*�, 
)�(����,�%!, �� (%* "���"(�)= �����*(�)=! ,"�#?�%�%! (�, )��(�,! �"� 
(�* (��"�M�)� (��-�, �(�* �(�;���"��%;�$ % )�(��(��%.13 


"� (% �0*(��% �,(= ��(���)= �*�&���= "��)0"(�� �(� � ���! &%����� 
�"�#�$�%�% -#�� )�;���+;�$ �(%* 
��%*�)= -**��% (�>%. ��(���, �>��($�! 
(�, &���)?! ��(�A������*�, "����$�, ���(�,�'$�! "�, &�-"�� (�! &%�����! 
�"�#���=���!, &�* �"���$ *� ,"��(%��#;�$ �(� � ������! (�, �$*�� "����*=! 
= &�&��-*�!.

13. �� �#�(�)� )�(+(-�+ ��. "��. 324.
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